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1

GAINING INFORMED CONSENT BEFORE PHOTOGRAPHY

1.1 
The presence of a chaperone may assist in addressing the needs of both the patient and the health care professional carrying out the photography. Please refer to the Trust TW10-069 Chaperone Policy for guidance.

1.2   
It is mandatory for all clinical photographs taken to have a signed referral /consent form, attached (see Appendix 1). This completed sheet must be photographed after photography as this provides evidence of both the patient involved and the level of consent. The Medical Illustration Request/Consent form can be downloaded and printed from the Department’s Intranet homepage.
1.3
It is appreciated that other circumstances, e.g. post graduate courses, may require specific consent forms, and these must be used in conjunction with the Trust form.

1.4
Clinical Photography and Videography Request/Consent forms (See Appendix 1) are available from the Medical Illustration Department, Leigh Infirmary, telephone (01942) 26 4324. They can also be printed directly from the Medical Illustration Department’s Intranet homepage.

1.5   
Where a patient is not mentally competent to give consent, those recordings may only be used for medical record purposes, the consent forms have an appropriate section for two healthcare professionals to complete. Relatives cannot give consent for images of vulnerable adults to be used for publication.
1.6
Where a patient does not speak or understand English, information given regarding consent should where possible, be available in the patient’s language and when necessary, translations should be available. Please refer to the Trust TW11-023 interpreting and translation policy.
1.7   
Patients undergoing surgery under general anaesthesia must ideally be asked to consent for photography before the pre-med stage. If this is not possible consent to use photographs must be gained at the earliest opportunity after the surgery by an appropriate member of staff. If the patient declines to give consent the images must be deleted from the memory card or server.

1.8
The requestor must explain the intended use for the images, which will consist of: 

1.8.1
Level C – Electronic Records Only – To be used during the care of the patient, may be shown to other medical staff within the Trust. Patients have the right to withdraw consent for the use of their images. The recording would be destroyed.
1.8.2
Level B- Teaching – May be viewed by any medical staff, the purpose of which may not relate to the patient’s care and can be used by any member of staff for teaching. If recordings are sent externally it must be stressed that the Wrightington, Wigan and Leigh NHS Foundation Trust will no longer be able to control the use of the images. Again, patients have the right to withdraw consent for the use of their images. The recording would be destroyed or downgraded to a lower level.
1.8.3
Level A- Publication – Patients must be made aware that once they consent to their images/video being published it will not be possible for Wrightington. Wigan and Leigh NHS Foundation Trust to control their future use and further publication or transmission could occur via the internet without the knowledge of the Trust. Any withdrawal of consent would not be effective. Wherever possible, photographs taken for publication purposes should exclude any identifying features. 
1.9  
Specimen photography may be required as part of a pathological examination with the photographs forming an integral part of the patient record. It is also recognised that there is no opportunity for Pathology staff to obtain consent from the patient, but a consent form for the surgical procedure during which the specimen was obtained will be in place. If clinical staff wish to use a specimen photograph for a purpose not directly related to the care of the patient the onus will be on them to obtain consent for this.  

1.10
The recording, especially on video, of mental health patients requires particular care. The Institute of Medical Illustrators has published guidelines for these procedures (Code of Responsible Practice, 1998, available from the Honourable Secretary of the Institute of Medical Illustrators). 

1.11
Photographs or video of neo-nates on the point of death or stillbirths should preferably be covered by the normal consent procedure for minors. However, it may be in the best interests of the parents for a record photograph to be taken as a matter of routine, although grieving parents must be asked by the responsible clinician in either case, whether they would want a photograph or a video of the baby. These matters should be handled with extreme sensitivity. 

1.12
Images of a patient, which have inadvertently picked up the images of another patient or patients who have not consented, must not be published under any circumstances. Unless deleterious to the care of the subject patient, they should be destroyed.
1.13
Where the patient is unable to give written or verbal consent, then the assessment of best interest section on the Request/Consent Form (Appendix 1) must be completed and signed by two health professionals involved in that patient’s care before the photography is undertaken.

1.14
Again, all clinical photographs taken must have a signed referral/ consent form. The practice of obtaining the patient's written consent only in the case of full length or facial photographs or video, from which the patient can easily be identified, is not sufficient. It is sometimes still possible for people to be identified e.g. a tattoo, scar, mole or distinguishing mark and it is not sufficient to rely on the photographer's or consultant's judgment that a particular patient is unlikely to be identified from a particular photograph or video sequence. 

1.15
Photographs of the temporarily unconscious patient may be taken provided written consent is obtained from the patient before the photographs are released. The patient must be told that the photographs have been taken, and this should be by an appropriate member of staff. The request card and consent must be completed as soon as possible.  Should the patient not regain consciousness then it may be necessary to destroy the photographs or obtain consent to use the images from someone legally entitled to do so on their behalf. For further advice on the disclosure of documents contact the Legal Services Manager and Inquest Liaison Officer, Trust Headquarters, RAEI.

1.16
Photography without consent may be prescribed in certain circumstances such as, for example, suspected non-accidental injury of a child, where it is unlikely that the parent or guardian will give consent and the recording of injuries is demonstrably to the patient's benefit. Consultant authority is required in such cases. 

1.17
Patient's images may not be altered in any way to achieve anonymity and so avoid the need for consent.

1.18
In the case of minors the parent or guardian must sign the referral/consent form. However, if a child is capable of understanding the nature of, and possible consequences of, the procedure or treatment on the same basis as adults, they may validly consent (or refuse consent). This is known as Gillick Competence.  

1.19
If a child who possesses Gillick Competence refuses consent then no recording should continue, irrespective of the wishes of the person with parental responsibility. 
1.20
If a patient who has already consented subsequently dies, permission must be sought for any new use outside the terms of the existing consent. In this instance the consent of either the next of kin or the personal representative is required. 

1.21 
 If a request form is sent to the Medical Illustration Department with a patient and the consent section has not been signed, then the medical photographer will endeavour to obtain consent. The medical photographer will ask the patient to give written consent to photography/video after having explained that this consent will be for the monitoring of the patient’s treatment records only, (level C).
1.22
When Photographs/Video are taken under Consent C a clinician may in future request to use the photographs for B or C (Teaching or publication). The Clinician must Procure Written consent from the patient to change their consent level. 

2.
MAINTAINING CONFIDENTIALITY

2.1
Confidentiality is the patient's right and may usually only be waived by the patient or by someone legally entitled to do so on their behalf. A breach of confidentiality may well amount to serious professional misconduct with inevitable disciplinary consequences.  In order to ensure that the patient's right to confidentiality is preserved the Trust allows for three levels of consent, which must be obtained in writing. These are for:-
2.1.1
Records only (“Electronic- EPR and PACS only”) Consent Type C

2.1.2
Teaching (“Restricted Educational Use or Funding”) Consent Type B

2.1.3
Publication (“Open Publication”) - Consent Type A
2.2
Photographs must be stored within the electronic record and only accessed by those who have permission to do so. 
2.3
In the case of publication, including electronic, it should be made clear to the patient that once a photograph or video is in the public domain, these images cannot be effectively withdrawn. 

2.4
The patient must have access to an information leaflet about medical photography. These should available in the relevant department’s reception areas and clinics. Copies of this leaflet can be downloaded and printed from the Medical Illustration Intranet Homepage.

2.5 
The clinical diagnosis section can be completed after the patient has signed consent at the request of the clinician.

2.6 
Once the un-retouched files are securely stored with the image of the request/consent card the images must be erased from the memory card. On no account should the removable media containing clinical images be transported off Trust premises
2.7
Where case note photographs are still required, the request form is matched up to the photographs and returned to the case notes with the photographs

2.8
Where images are to be viewed electronically through the Electronic Patient Record, then the original request and consent card can be destroyed, but only after ensuring that the electronic copy of the request/consent card is stored with the unaltered images and is therefore available for disclosure if necessary.

2.9
Blacking out the eyes in a facial photograph is not an acceptable means of anonymising the image.
3.
PHOTOGRAPHY BY TRUST STAFF OTHER THAN MEDICAL PHOTOGRAPHERS
3.1   
Medical photography/video of an individual patient undertaken (e.g. out of hours theatre) by non-Medical Photography staff is subject to the same guidance on consent, confidentiality and copyright. 

3.2  
Images taken in theatre and other clinical areas on trust registered cameras by non-Medical Illustration (MI) staff will be handled by the MI Department and stored securely, however this can only be done if all relevant consent procedures have been followed. Please contact the MI Department as soon as possible after any photography is undertaken.

3.3
Staff undertaking photography must make a record in the patient’s notes of the storage location of the images.

4.
PHOTOGRAPHY NOT DIRECTLY RELATED TO A PATIENT’S CARE

4.1
Consent must be obtained where patients or visitors are used in photography or video recordings not specifically related to a patient’s care, i.e. to demonstrate a technique or procedure.

4.2   
If the images of patients and visitors obtained are to be used for publication outside of the Trust then the ‘Consent to Photography and Audio/Visual Recording’ (Appendix 1) must be used to document the intended use of the recording and the written consent of all patients and visitors that appear in the images.

4.3 
In all cases of photography or video/audio recording, care must be taken to respect the dignity, ethnicity and religious beliefs of those involved.
5.   
PHOTOGRAPHY BY NON-TRUST STAFF

5.1

Before any person, other than Trust staff, undertakes any video recording, all staff involved must give their consent to be filmed. In Labour suites, for example, any request for a partner to record the birth must be included in the birth plan in advance.  Prior to delivery, staff must give consent and this should be recorded in the case notes. If difficulties arise, in order to avoid possible disruption, the video recording must cease. 
5.2  
The Medical Illustration Department must be contacted in the first instance to establish if the recording can be undertaken in-house.

5.3 

It must be ensured that any outside companies that undertake recording that include patients undergoing medical care must comply with the Data Protection Act.

5.4  
If work has been commissioned by the trust any recording taken within the Trust remains with the Trust and must be credited to the Trust. Under no circumstances must copyright be signed over to a third party. 

5.5
Relatives taking photographs within the hospital must be discouraged. It is the responsibility of the manager or senior member of staff of the area to ensure any photographs taken do not include other patients, staff or visitors not directly related to the person taking the photograph. Some discretion may be allowed in the Maternity unit subject to the agreement of the midwife after the birth of a child.
5.6   
If it is observed or suspected that a patient or visitor has taken photographs of other patients or staff the person must be challenged and the images deleted. The incident must be reported to the Marketing and Communications Department immediately and security called if the person objects or refuses to co-operate. If it is considered serious enough the police must be involved.

6.   
STORAGE AND SAFE HAVEN PRACTICE

6.1
Cameras with clinical images stored on memory cards or internal memory must not be removed from Trust premises. This includes the carrying of cameras between sites during their use. This form of storage is not secure and is therefore a breach of the Data Protection Act, to which the individual will be held liable. Contact the Medical Illustration Department for assistance if you have clinical images that need transferring to a secure storage point.

6.2    
The images obtained must be transferred to a secure storage point as soon as possible after capture, and the memory card erased. A record of the storage location must be made in the notes.
6.3    
Photographs must be saved in their un-retouched state, alongside any images that have 
been resized etc. and must have a copy of the request /consent card with them for identification purposes.

6.4    
When transporting any personal identifiable media you must ensure the safe haven guidance is followed at all times. For more information regarding this please visit the Information Governance intranet pages or contact the Information Governance Co-ordinator or Medical Illustration Manager.  
6.5
Again, personal PC’s and any personal removal data storage device e.g. CD-ROM, memory sticks, memory cards must not be used for storage of clinical images.
6.6  
The Trust requires that all copies of patient video recordings are securely stored and documented. 

7.   
RETENTION AND DESTRUCTION OF IMAGES

7.1  
Photographic records form part of the healthcare record (see section 2.2 of the Health Records Retention and Destruction policy) and as such are subject to the same retention and destruction schedules. 

7.2 
Photographic slide collections, prints and video cassettes containing clinical images that are not securely stored must be returned to the Medical Illustration Department for storage or destruction. Please contact the department to arrange safe transportation or collection of these items. 
7.3

Compact Discs can safely be disposed of in the Shredding Consoles available in clinical areas.
8. 

COPYRIGHT

8.1  
The copyright of all recordings made during your employment remains with the Trust and copyright privileges should never be signed over to a third party. 

8.2
Junior doctors and others acquiring copies of medical photographs/videos in the course of their duties may retain these for teaching purposes, but must undertake only to use them within the terms of the original consent. Copyright and reproduction rights at all times remain with the Trust. 
9.    
ACCESS TO PHOTOGRAPHIC RECORDS – ENCRYPTION

9.1 
In order to protect data all clinical photographic images that are requested for release from the Medical Illustration Department will be issued on an encrypted CD. 

9.2
All such requests (other than those which are part of the patient’s ongoing care) must be made through the Access to Records department. The Medical Illustration Department will not issue data directly to third parties (police, etc) without having this authorisation.

10. 
Summarised Guidance for Photographers
10.1
Camera equipment used to undertake Clinical photography should be registered with the Medical Illustration Department (appendix 2) and before photography is undertaken in your area a risk assessment must be undertaken by the relevant person(s) involved.
10.2 Ask your patient if you can take photographs of their condition and complete a ‘Request for Clinical Photographic or Video Recording’ form (appendix 1). Explain what the images are to be used for and complete the relevant consent section accordingly.
10.3 After each patient is photographed you must also photograph the whole of the above form in one shot as this provides a record of both the patient’s details and the level of usage to which the patient has agreed (teaching, publication, funding or records only).It also enables the individual uploading the images to check that the details of that event match the images specified.
10.4 If your patient is temporarily unconscious, the relevant level of consent must be gained as soon as possible by the photographer and the card photographed. If consent is not given or cannot be obtained then the images must be erased.

10.5 A written entry must be made in the patient’s notes that photographs have been taken. 
10.6 Best practice is to use an empty memory card for each patient.  

10.7 If you already have access to a secure storage area shared with Medical Illustration, please upload your images to that area, in a patient specific, dated folder. 

10.8 If the images are required to be viewed on PACS/EPR, please contact Medical Illustration to discuss the time it will take to have your images checked and uploaded.

10.9 
If you do not have access to a shared area keep the request form and the memory card in a locked cabinet and then contact Medical Illustration on ext 4324. A member of the team will arrange to visit your department. Do not send memory cards through the internal mail system.

 

10.10 
Once the images are transferred the images must be erased from the memory card so it is ready for future use.

10.11 Memory cards or cameras containing images must not be removed from the department or transferred between trust sites.
10.12 Contact the Medical Illustration Department ext. 2353 for further guidance and advice.
11 Human Rights Act

Implications of the Human Rights Act have been taken into account in the formulation of this document and they have, where appropriate, been fully reflected in its wording.

12 Accessibility Statement

This document can be made available in a range of alternative formats eg large print, Braille and audio cd.

For more details, please contact the HR Department on 01942 77 3766 or email equalityanddiversity@wwl.nhs.uk
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Appendix 2 - Camera User Registration Form – Clinical Photography

	Lead person responsible for camera equipment and memory card storage

	Print Name:

Contact Details:



	Date:

	

	
Location where photography is to  be undertaken 
Will the images need uploading to PACS/EPR ?                                   

	

	List all staff who take photographs 
	Photographer(s) Print full names
-

-
-

	Make and model number of camera(s)

	                                            Serial numbers

A)                                -

B)                                -



	Number of Memory cards in current use:

	

	A secure storage area will need to be created and shared by both you the Medical Illustration Team (if this does not already exist)


	Please contact Medical Illustration Department to discuss this prior to capturing images.

Ext 4324



	A risk assessment on the storage of the camera and memory cards must be undertaken before

photographs are taken in your department or area


	Date of Risk assessment:…….../……..…/……….

Assessment completed by:………………………..

	Please confirm that you have read the Trust’s 

Photographic and Videographic Recording Policy and SOP
	Name:……………………………………..(print)

Signature:…………………………. Date:…………….

	For M.I. Office use only:

Received:

Replied:


	


 

This form is to be completed by all staff who under-take Patient Clinical Photography whilst in the employment of Wrightington Wigan & Leigh Teaching hospitals NHS Foundation Trust
Please forward this completed form to the Medical Illustration Department, Leigh infirmary, the Avenue, Leigh WN7 1HS.
Email: Helen.cunliffe@wwl.nhs.uk 
11
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Outpatients:


Please Ring the Number Below to Arrange Photography





Request for a Clinical 


Photographic


 or Video Recording





RRFA                                              Photo No:                                                 





Photographer Initials





Department of Medical Illustration, Leigh Infirmary


The Avenue, Leigh WN7 1HS Telephone: (01942) 264324





  CD Requested


  Date:





Step 2     Circle Areas to be  


        Photographed 





  Main Features of Case 


Detail >>>> P.T.O





Med Files          P/Shop         Mounted          P/Scan          PACS          HZP





Date of Request……………..





Step 3  	The appropriate level of informed consent either A, B or C      MUST be obtained after discussion with the patient and BEFORE photography takes place (below)





Attach sticker or fill in 





Consultant …………………..�


Ward/Clinic…………………...�


Hospital Site………………….





Address.................................


………………………………….


Postcode……………………...





Patients Surname………………………


Forename………………………………...


D.O.B……………................M / F  (circle)


NHS Number…………………………….


District Number…………………………


Signature of Requestor………………..





Step 1 





Open Publication





A           





I understand that the images requested here will be stored in my confidential electronic records and may be used for publication in a journal or textbook, as part of a display or information leaflet. I understand that once images have been released for this purpose it may not be possible to control their future use and that withdrawal of consent may not be possible.


Signature………………………….Name of Patient………………………………………………….Date……………


Name of signatory (if different)………………………….………….Status: parent/guardian/next of kin/other





 Restricted Educational use or Funding





Funding only





I understand that the images requested here will be stored in my confidential electronic records and that they may be useful for the purpose of medical teaching, research or to support funding . In view of the explanation given to me, I agree that the images may be shared with appropriate medical staff.


Signature……………………… Name of Patient ……………………………………………………Date…………….


Name of signatory  (if different)……………………………………..Status: parent/guardian/next of kin/other





B      





I understand that the images requested here, to which I have agreed, will form part of my confidential electronic treatment records and will be viewed by appropriate medical staff involved in my care. They will not be used for any other purpose without my consent.


Signature……………………… Name of Patient …………………………………………………….Date……………


Name of signatory  (if different)………………………………….…Status: parent/guardian/next of kin/other





C	





Electronic - EPR and PACS only





Step 4  Patients Unable to Give Consent - Assessment of Best Interest MUST be Completed - below





Where possible and  appropriate , I have consulted with colleagues and those close to the patient and I believe that the taking of photographs is in the patients best interests because…………….............................................................


Signature……………................... Print Name  ……………………Job Title…………… ………...Date:………………..


Signature .................................... Print Name ...............................Job Title............................... Date............................





Name of chaperone present :


Signature…………………………….Print Name:……………..……Job Title……………………….Date:……………….


.          





(If appropriate) 





Step 5 - Main Features of Case, Diagnosis etc – IN CAPITALS PLEASE.





Photographer Notes:


Time taken:


CD Request Information:
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