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1
Introduction
This procedure has been drawn up in order to ensure that there is a co-ordinated response to legal claims arising from medical and clinical negligence.  This procedure is not intended to cover Employer’s Liability claims, Occupier’s Liability claims, Product Liability claims, contract disputes, requests for ex-gratia payments in respect of loss of personal effects or personal injury, complaints, damage to Trust property, Road Traffic Accidents (RTAs) and  vehicular accidents, which are the subject of separate procedures.

2
Managers Involved in the Handling of Legal Claims
2.1
Trust Board and Executive Responsibilities 

2.1.1
The Chief Executive (CEO)(the “Responsible Officer”) has overall responsibility for clinical negligence claims within the Trust. In the absence of the Chief Executive, a nominated Board Member will act in this capacity. The Medical Director and/or The Director of Nursing and/or Associate Director of Governance and Assurance has been formally nominated to act in this capacity.

2.1.2
The CEO will be responsible for all questions relating to the admission of liability, ‘without prejudice’ settlements and ‘out-of-court’ offers following the determination of liability. These powers are, however, formally delegated, up to the financial levels stated in the Trust’s Standing Financial Instructions, to the nominated Director, namely the Head of Legal Services and/or the Associate Director of Governance and Assurance, subject to compliance with the policies and procedures of the NHS Litigation Authority and other relevant National guidelines, to which the CEO will also be bound.  

2.2
Head of Legal Services 

In order to assist the CEO the overall operational management of clinical claims is handled by the Head of Legal Services. The Head of Legal Services will ensure compliance with the NHS Resolution (CNST) Reporting Guidelines and the Pre Action Protocol for the Resolution of Clinical Disputes. In this position the Head of Legal Services will be responsible for the following:

2.2.1
Ensuring that all legal claims are fairly resolved, as quickly, efficiently and 

professionally as possible, in accordance with good practice for the conduct of 
legal cases and the requirements of the National Health Service Resolution . 

2.2.2 The administration and conduct of all legal claims against the Trust arising from clinical 
negligence, which will include determining whether, and when, to refer individual cases to the Trust’s solicitors and/or the NHS Resolution, in accordance with the rules of any scheme administered by the NHS Resolution. This will include initial investigation of a claim and completion of a preliminary analysis and claim report form for submission to the NHS Resolution.

2.2.3 The disclosure of all medical records where legal action is intimated, with such disclosure being made within the timescale of 40 days laid down in the Data Protection Act, 1998, or, for deceased patients, the Access to Health Records Act, 1990. The Head of Legal Services will also issue an acknowledgement within 7 days to claimant’s solicitors submitting an “Application on behalf of a patient for medical records”.
2.2.4 Dealing with all correspondence and verbal communications between the Trust and the Trust’s solicitors and/or the NHS Resolution and, where solicitors are not instructed by the Trust or the NHS Resolution, the claimant’s solicitors.  All other managers in the Trust must channel all correspondence to the Trust’s solicitors or the NHS Resolution through the Head of Legal Services and correspondence from claimants, or their solicitors, received direct at Unit level must be forwarded immediately to the Head of Legal Services, together with any supporting information, for action.
2.2.5 Issuing expressions of sympathy or condolences on behalf of the Trust to the claimant, in appropriate cases, and, where appropriate, advising the Chief Executive where the NHS Resolution recommends that letters of apology be issued to Litigants and ensuring appropriate action is taken, including arranging for such letters to be issued and arranging for a copy of any such correspondence to be included on the case file;

2.2.6 Issuing acknowledgements to formal Letters of Claim, unless solicitors have been instructed to act on behalf of the Trust or the NHS Resolution determines otherwise, within 14 days, in accordance with the Civil Procedure Rules.

2.2.7 Issuing a Reasoned Response, an admission of liability and/or an offer of settlement to formal Letters of Claim, unless solicitors have been instructed to act on behalf of the Trust or the NHS Resolution determines otherwise, within 4 months, in accordance with the Civil Procedure Rules; 

2.2.8 Issuing a response to a Part 36 Offer of Settlement made by a claimant, unless 
solicitors have been instructed to act on behalf of the Trust or the NHS Resolution determines otherwise, within 21 days, in accordance with the Civil Procedure Rules; 

2.2.9 Acting on, and with due regard to, any “time directives” laid down by the Court;

2.2.10
Liaison with the appropriate Consultant and other clinicians and managers at Unit level. This will include seeking initial reports on the treatment provided and comments on the allegations raised by claimants from appropriate clinicians, advising of any remedial action identified during the conduct of the case, advising on the NHS Resolution’s decisions on liability, and notification on the outcome of all claims to relevant parties, within the Trust. Requests for comments, documents, including medical records etc, and/or information will be forwarded by the Head Legal Services to the appropriate clinician or manager, who must respond within the timescales stated in the request;

2.2.11 Considering issues of liability and the value of claims and offers of settlement, and advising the NHS Resolution on the same;

2.2.12 Signing Court Documents, on behalf of the Trust, including Defences, Counter Schedules and Lists of Documents: Standard Disclosure;

2.2.13 Liaison with the Trust’s Patient Relations Manager.  The Head of Legal Services will provide advice on all complaints, and the responses to be issued to the claimant, where there is a potential for legal action, or legal action has been intimated, where required or where a request for compensation has been made, or where advice has been sought by the Patient Relations Manager, or other officer of the Trust;

2.2.14 Maintaining a comprehensive up-to-date filing system on all legal cases, with individual case folders, incorporating all relevant documentation being established for each case in order to ensure that all necessary action is taken in a timely manner.

2.2.15 The provision of statistical information on legal cases brought against the Trust;

2.2.16 Advising appropriate managers of any risk management issues identified during the investigation of a claim and suggesting possible courses of action to alleviate/eliminate the risk identified;

2.2.17 Liaising with the Director of Nursing and the Medical Director, where appropriate, bringing matters of particular relevance (eg trends in cases, remedial action required etc) to their attention.  The Head of Legal Services will provide advice on all reported incidents where there is a potential for legal action or legal action has been intimated, and assist with drafting of statements where requested;

2.2.18 Advising the CEO on all aspects of specific individual cases, where appropriate, and on litigation, generally; 

2.2.19 Liaising with and reporting to the NHS Resolution, or any solicitors or agencies duly appointed by the NHS Resolution, as required;

2.3
All Trust staff  

 It is the responsibility of all Trust staff to make sure they are familiar with the requirements within this procedure. 

3
Interpretation of Points of Detail Arising from the Procedure
The Chief Executive is responsible for the interpretation of any points of detail arising from this procedure.

4 
Human Rights Act

Implications of the Human Rights Act have been taken into account in the formulation of this document and they have, where appropriate been fully reflected in its wording.
5
Equality and Diversity


The document has been assessed against the Equality Impact Assessment Form from the Trust’s Equality Impact Assessment Guidance and as far as we are aware, there is no impact on any Equality Target Group.
6
Monitoring and Review
On the conclusion of each case, the Head of Legal Services will review each case file, in order to assess whether the case has been conducted appropriately and monitor the effectiveness of, and compliance with, the procedure.
7
Accessibility Statement


This document can be made available in a range of alternative formats eg large print, Braille and audio cd.


For more details, please contact the HR Department on 01942 77 3466 or email equaltiyanddiversity@wwl.nhs.uk
APPENDIX 1
EQUALITY IMPACT ASSESSMENT FORM – STAGE 1

INITIAL ASSESSMENT (PART 1)

FOR USE IN POLICIES AND SOP’s

	Division:
	Corporate
	Department:
	Legal

	Title of Person(s) Completing Form
	Head of Legal Services 
	New or Existing Policy?
	Existing

	Title of Document being assessed:
	Clinical Negligence Claims
	Implementation Date (Policy)
	2005

	What is the main purpose (aims / objectives) of this document?
	This procedure has been drawn up in order to ensure that there is a co-ordinated response to legal claims arising from medical and clinical negligence.  

	Will patients, carers, the public or staff be affected by this document? Please delete as appropriate.


	Patients
	Yes
	
	

	
	Carers
	Yes
	
	

	
	Public
	Yes
	
	

	
	Staff
	Yes
	
	

	
	If staff, how many individuals / Which Groups of Staff are likely to be affected?  

No particular group of staff


	Have patients, carers, the public or staff been involved in the development of this policy?

Please delete as appropriate.


	Patients
	
	No
	

	
	Carers
	
	No
	

	
	Public
	
	No
	

	
	Staff
	Yes
	
	

	
	If yes, who have you involved and how have they been involved:



	What consultation method(s) did you use?


	For example:  focus groups, face-to-face meetings, questionnaires etc. Meetings


	How are any changes / amendments to the policy communicated? 


	For example: Meetings / Focus / Email etc.
 E mail and Trust News



QUESTIONS YOU MUST CONSIDER when completing the following Equality Impact Assessment Table:

· Are there any barriers which could impact on how different groups might benefit from this policy?  

· Does this policy promote the same choices for different groups as everybody else?

· Could any of the following group’s experience of this policy be different?

· Does this policy address the needs and potential barriers of these groups?

EQUALITY IMPACT ASSESSMENT TABLE – POLICIES (PART 2)
	Equality Group


	Positive Impact

High

Low

None
	Negative Impact

High

Low

None
	Reason/Comments for

 Positive Impact 

(Why it could benefit any / all of the Equality Groups)

	Reason/Comments for Negative Impact

(Why it could disadvantage any / all of the Equality  Groups)
	Resource Implication

Yes / No

	Men
	
	
	
	
	

	Women
	
	
	
	
	

	Younger People (17-25) and Children
	
	
	
	
	

	Older People (60+)
	
	
	
	
	

	Race or Ethnicity
	
	
	
	
	

	Learning Difficulties


	
	
	
	
	

	Hearing Impairment


	
	
	
	
	

	Visual Impairment
	
	
	
	
	

	Physical Disability
	
	
	
	
	

	Mental Health Need
	
	
	
	
	

	Gay/Lesbian/Bisexual
	
	
	
	
	

	Transgender
	
	
	
	
	

	Faith Groups (specify)
	
	
	
	
	

	Marriage & Civil Partnership
	
	
	
	
	

	Pregnancy & Maternity
	
	
	
	
	

	Carers
	
	
	
	
	

	Other Group 

(specify)
	
	
	
	
	

	Applies to ALL Groups
	None

	None
	
	
	


High
:  
There is significant evidence of a negative impact or potential for a negative impact. 

Low
:   
Likely to have a minimal impact / There is little evidence to suggest a negative impact.  

None:
A Policy with neither a positive nor a negative impact on any group (or groups) of people, compared to others.  

INITIAL ASSESSMENT (PART 3)

(a)
In relation to each group, are there any areas where you are unsure about the impact and more information is needed?

	


(b)
How are you going to gather this information?

	


(c)
Following completion of the Stage 1 Assessment, is Stage 2 (a Full Assessment) necessary? 


Have you identified any issues that you consider could have an adverse (negative) impact on people from the following Equality Groups?  

(Please delete YES/NO as applicable)
	Age  (Younger People (17-25) and Children / Older People (60+)
	
	NO

	Gender (Men / Women)
	
	NO

	Race
	
	NO

	Disability (Learning Difficulties / Hearing Impairment / Visual Impairment / Physical Disability / Mental Illness)
	
	NO

	Religion / Belief
	
	NO

	Sexual Orientation (Gay / Lesbian / Bisexual)
	
	NO

	Gender Re-assignment
	
	NO

	Marriage & Civil Partnership
	
	NO

	Pregnancy & Maternity
	
	NO

	Carer
	
	NO

	Other
	
	NO


Any Other Comments

	


Assessment completed by (Job Title) : Head of Legal Services 
Date Completed : September 2017
IF ‘NO IMPACT’ IS IDENTIFIED      Action: No further documentation is required.

IF ‘YES IMPACT’ IS IDENTIFIED    Action: Full Equality Impact Assessment Stage 2 Form must be completed.   Refer to link below:

http://intranet/Departments/Equality_Diversity/Equality_Impact_Assessment_Guidance.asp
PLEASE RETURN COMPLETED FORM VIA E-MAIL TO: 
DEBBIE JONES, EQUALITY AND DIVERSITY 
PROJECT LEAD (for Service related policies)  equalityanddiverstiy@wwl.nhs.uk
Lyndsay Wallwork, EQUALITY AND DIVERSITY PROJECT LEAD (for HR / Staffing related policies) equalityanddiversity@wwl.nhs.uk

Appendix 2

POLICY MONITORING AND REVIEW ARRANGEMENTS
NAME OF POLICY:

	Para
	Audit / Monitoring requirement
	Method of Audit / Monitoring
	Responsible person
	Frequency of Audit
	Monitoring committee
	Evidence
	Location

	6

	Monitoring of minimum data requirements of the case file and timescales for completion
	Retrospective case file audit
	Legal Services Team
	Annual
	Quality and Safety
	Audit Report
	Legal Department

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	


8
AT ALL TIMES, STAFF MUST TREAT EVERY INDIVIDUAL WITH RESPECT 


AND UPHOLD THEIR RIGHT TO PRIVACY AND DIGNITY
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